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Abstract

ORIGINAL ARTICLE In India Marriages as an institution are
conseguences of promisesthe parties maketo each
other mutually. The fact to be considered is not
only the promise but also the mode in which it is
obtained. Promises to marry cases involves the
instances as the prosecutrix alleges that her
consent for physical intercourse was obtained
under a misrepresentation that the defendant will
marry her though heisnot having such anintention
fromthe beginning of relationship. The allegation
of obtaining the Consent through deceitful means

Author itself creates an ambiguity in proving the

Dr. BhoopendraK arwande innocence for the male who would always be
Assistant Professor considered asaccused as per Section 69 of Bhartiya
Department of Law Nyaya Sanhita, 2023. Section 69 of the Bharatiya

Govt. J. Yoganandam Chhattisgarh College Nyaya Sanhita (BNS) emerges as a pivotal
Raipur, Chhattisgarh, INDIA safeguard against deceptive practices, furnishing

alegal frame that offers expedient to women who
might fall prey to false pledges. By criminalizing
conduct involving deceitful means, this provision aims to empower women, allowing them to make
informed choices in colorful angles of their lives. Section 69 of the BNS serves as a defensive guard,
offering affected women an effective remedy in similar situations. Thisparticular sectionitself reveals
that it will create a space of gender injusticein the society asthe provision could be greatly misused by
the women. Therefore, this research article is an attempt by an author to do analysis of the newly
added provisionin our Criminal justice System and to further deal with different dimensionsrelating
toitsessential elements, comparison with previous criminal laws, about its presumption, nebulosityin
defining connections, implicit for abuse, its validity and its effect in our Society.
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Introduction

Welfare State ensuresjustice without di scrimination with regard to establish theideol ogy of Rule of
Law. Onfront thevery objective of Stateisto provide equa protectionto al irrespectiveof their religion,
race, caste, sex or placeof birth. Constitution of Indiathrough aspecific provision statesthat State should not
make any provision that make discriminati on between two individua onthe basesof their gender, religion,
race, caste or place of birth.! The principle of equal protection under the Constitution of Indiadoes not
mandate equdity for dl theindividuals. It acknowledgesthat varying circumstances may necessitate different
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legidative gpproaches. Inthe context of adiverse soci ety, the concept of Reasonabl e Classification emerges,
dtipulating that classificationsmust be based on intelligible differencesand must bear arationa rdationship to
the obj ective sought to beachieved by thelegidation.2 The Congtitution recognizes the vul nerabl e position of
women and their rightsto protection. It empowers State to make specia provisionsfor the advancement of
theWomen.?

Consideringwomen an easy prey to al mentally frustrated personswho seek to satisfy sexual desire
and lust thelegidaturesand Judiciary hasaways shown aprotective approach towardsthemin our Criminal
Jugtice System. Thereare many ingtancein which maeobtainsconsent of hispartner through deceitful means
for the sake of having sexual favour from her. Such an act is termed as *Sex by deception’ which means sexual
intercourse by which occurswhen one party isoperating under afalse belief, typically induced by the deceit
of the other party.* Here, “deceit” can refer to an extensive range of lies that a person could make to obtain
sex. Such an act of deceptivesex would fall under the ambit of section 375 Indian Penal Code, 1860 through
theinterpretation of section 90 of Indian Pena Code, 1860 by the Judiciary. Indian Judiciary through many
landmark casesheld that the sexud intercourse pursuant to afal sepromiseto marry isrgpebut failing to fulfill
agenuinepromiseto marry isnot.> Astherewasno specific pend provisionto pendizetheoffence of deceptive
seX, thetask wasl eft tojudi ciary to criminalize the accused in different provis onsof Indian Pend Code.

In March 2020, the Central Government constituted a Committee titled “Criminal Law Reform
Committee” with intent to reshape the three Major Criminal Laws in India. Eventually, the bills were introduced
in December, 2023 and finally cameinto enforcement from 1% July, 2024 for thewhole of India. The New
Lawswerecaled asBharatiyaNagarik SurakshaSanhita, 2023, BhartiyaNyaya Sanhita, 2023 and Bhartiya
SakshyaAdhiniyam, 2023.

The Bhartiya Nyaya Sanhita, 2023 is considered as replicaof Indian Penal Code, 1860 inwhich
various needed changeswereintroduced asaprovision that were challengesin the Indian Pena Code. One
of the challengeswasto make an act of fal se promiseto marry and deceptive sex adistinct and separate
offencein order to protect the purity of human relationship.

Legidatureintroduced theprovisioni.e., Section69in BNS, 2023. Section 69 of the BhartiyaNyaya
Sanhita(BNS) emergesasapivota safeguard against deceptive practices, furnishingalega framethat offers
expedient to women who might fal prey tofa se pledges. By criminaizing conduct involving deceitful means,
thisprovision amsto empower women, allowing them to makeinformed choicesin colorful anglesof their
lives. However, thereisanother side of the coin wherein the partiesarein Consensud relationshipwith each
other and dueto some differences one party waks out of rel ationship, the other might be accused under the
said provision of BNS. This is where the real challenge comes as to whether the accused’s intent to marry was
genuine and further to distinguish between agenuine promise and abroken commitment. BNS containsa
concurrence clause akin to Section 90 of the IPC. If concurrenceisabsent per 28° of the Sanhita, it might
congtituterape. Still, if concurrenceisattained through deceitful means, likefa se pledgesof employment or
marriagewith viciousintent, it fallswithin the horizon of Section 69, and so the preface of Section 69 inthe
BNSaimsto sculpt out aseparatelegal provision to addresscasesof sexua intercourse eased by dishonesty,
distinct fromthe IPC’s vittles, emphasizing the pivotal aspect of concurrence attained under fraudulent pretenses.

Decoding Essential Featuresof Section 69 BNS, 2023

The New Substantive Crimina Law i.e, BhartiyaNyaya Sanhita, 2023 introduced anew Chapter V
dealing with Offences against Women and Child and of Sexud Offences. A new Section 69 of this Chapter
specifically addresses situationswhere sexua advantagesare obtained through adeceitful promiseof marriage.
Following arethe essentia characteristic of Section 69 BNS:

1. Gender Neutrality of the Offender: The Section 69 starts with the word, “Whoever” that clearly
indicatesthat the provisionisgender neutral. Therefore, it isnot that only malewould be prosecuted
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under the provision, but aWomen having sexua relationship with another women’ by making afalse
promise of employment or in promotion could be punished under the act. However, it isto be noted
that this section primafacieinvolves mane as prime accused of theoffence.

2. Women asaVictimin caseof false Promisefor Marriage: The offence of section 69 isalways
against women. The point of Sexual harassment of man hasbeen overlooked againinthenew law.

3. Sexual Reationship must be Consensual between thetwo Parties: Consensud sexud relationship
meanswhen two adultswillingly engagein sexual relationship®. It meansthat there must be mutual
consent between theman and women for the sexud rel ation.

4. Consent obtained by Deceitful M eans. Thedeceitful meansunder this section includesinducement
for, or false promise of employment or promotion, or marrying by suppressing theidentity.

Under the Provision “deceitful means”, indicates the intent to deceive by different modes like adopting
dishonestly° or fraudul ently** modes.

It can be seen that Explanation of Section 69 providesawider interpretation of the term deceitful
means by expanding its meaning to employment and promotion also. But here, wewill only look into the
aspect of false promiseto marry. Two infractions are established under Section 69 of the BNS: oneisvia
dishonest tactics, and the other is by a “fal sepromiseto marry.” Deceitful means include inducing someone
to marry after suppressing their identity or making fal se promises of job or promotion. Thefalse promiseto
marry crime, on the other hand, isrelevant when aguy purposefully makesacommitment to marry awoman,
intending toviolateit, in order to get her permission and take advantage of her sexually.

Concept of FalsePromiseto Marry Under Section 69

After going throughthe provisionsof Section 69 BNS, afa sepromiseto marry isthe dominant factor
to congtitute an offence. The Explanation of Section 69 clarifiesthat it extendsbeyond the specific offence of
falsepromiseto marriage. In order to constitute an act asfa se promiseto marry following condition must be
fulfilled;

Promise to Marry

Theforemost and essentid conditionisthat there must beapromise by themanto awomanthat hewill
marry her. If no offence hasbeen madeto marry then an offence under section 69 BN'S cannot be constituted.

Itisto be noted that the marriage of femaleto femalei.e., between the persons of same gender isnot
legal inIndia.*? However, awoman as victim can be expl oited by another femal e as accused by using the
position for employment or promotion.

Absence of Intention to Marry

Another essential conditionisthat man should have no intention to get marry to thewoman whom he
promised to get married and the promi sewas made s mply to obtainthe consent of thewoman for establishing
sexud relation. Here, there should be specific connection of actusreuswith hismensrea.

However, itisextremdly difficult to determinetheintention of any personinrelationshipanditisquite
possible that a mere breach of promise would fall under the purview of Section 69 BNS? For Instance, “A”
lived in with his partner “B” in an apartment for two months and both planned to get married to each other in
a year or so. However, things between the two turned non reconcilable and so “A” decided to move out of
relationship with “B”. “B” being hurt of it, accused A that he never had an intention to marry B instead made
false promise for obtaining physical relationship. Inasituation it is extremely difficult for “A” to prove that his
intention was not to deceive “B” in regard to Marriage. So, there is a difference between breach of promise
of marriageand no intention to marry. For such instance, honorable Supreme Court hasissued guidelinesto
determine the term “Intent to marry” varies from case to case.®® The Legid ature has|eft awide gap under
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Section 69 BNSfor determining thecriteriaof an act which will be considered asIntent to marry and an act
inwhichit will beconsidered asan absence of Intent to marry. Asusua thegap isto befilled by the Judiciary
fromtimetotimethroughitsverdict.

Sexual Intercourse based on that Promise

Itisaso essentid to establish that the sexud intercourse or physical relationship should beonthefase
promiseto marry. It impliesthat the consent which has been obtai ned from woman should be on thebasi sthat
man haspromised to marry her if she has sexud intercoursewith him. Soit isnecessary that sexud intercourse
should beresult of that promiseand nothing el se.

Does not Constitute Offence of Rape™

Another essentid whichisto besatisfied for the offenceunder sec. 69isthat the act should not congtitute
the offenceof rape. Itimpliesthat theact should not fulfill the dementsof Rape. The consent of woman should
bethere. For example, if the man promisesto marry, yet the woman refused to have sexual intercourse
followingwhichtheman did theact without her consent will constitute an offenceof rgpeand hence, it will not
be punished under sec. 69 of BNSrather will be punished for rape.

Position of False Promise of Marriage before Bharatiya Nyaya Sanhita, 2023

Beforethe Commencement of BharatiyaNyaya Sanhita, 2023 the act of fal se promiseto marry would
fall under the provision Sec. 375 and Sec. 90 of IPC through judicia interpretation by Judiciary. Sec. 375
providesfor the offence of rgpeand sec. 90 of IPC providesfor Consent. Therewasno provisionrelatingto
fasepromisefor marriagein Indian Pena Code. Courtsthroughitsjudgmentshaveinterpreted such offence
to come under the definition of rape. This has been done by interpreting consent under Sec. 375 asfree
consent defined under Sec. 90 of IPC. Courts haveinterpreted free consent to mean the consent which has
been obtai ned without any fraudulent and deceitful means. Hence, the consent obtained by fal se promiseto
marriagewas cons dered asdecei tful in nature and does not constitute free consent leading the offenceto be
punishable under rapeunder Indian Penal Code.

Itisfurther to be noted that Section 69 BNSa so hasacloseresembleto Section 493 of |PC according
to which “an act of cohabitation caused by a man deceitfully inducing a belief of lawful marriage”. However
the scope of |atter section under IPC was narrower than that of Section 69 of BNS. Moreover, Section 69
provides protectiontowomen againgt all formsof sexua exploitation.

Inthecaseof K. Hymavathi v. The State of Andhra Pradesh®, the Supreme Court uphe dtheconviction
of amanfor rgpe based on afd se promiseto marry. The court considered the deception and itsimpact on the
victim’s consent.

In the case of State of Uttar Pradesh v. Naushad®, Section 90 was used. In this instance, the
prosecutrix—Shabana’s father, the informant—uwas the paternal uncle of the accused Naushad. The informant
claimed that Naushad used to frequently visit hishome and persuaded her daughter to have sex with him on
thebasisof apledgethat hewould oneday wed her. The question rai sed by this case was whether Naushad
could befound guilty of rapeor not. According to Section 375 of the Indian Penal Code, the court found
Naushad guilty of rapeand sentenced himtolifeinjail.

Attitude of Judiciary for Interpreting the Clause of False Promise of Marriage

Therearenojudicia pronouncementsin relation with sec. 69 of BNS. But thisoffencehasexisted in
thesociety for afew yearsnow, duetowhichjudiciary hasuseditspower to crimidisetheoffenceby interpreting
consent asfree consent under sec. 375 and hasthusincluded the offence of fa se promise of marriage:

1. Anurag Soni v. Sateof Chhattisgarh?’: Inthisinstance, afemale pharmacy student granted the
appellant permissionto have physical contact with her only after he madeacommitment to marry her,
even though she was aware that the appellant’s marriage had already been arranged with another
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woman, Priyanka Soni. Asaresult, the Court decided that it was reasonableto draw the conclusion
from the evidencethat the accused never intended to wed the prosecutrix and that he had deceived her
by saying hewould marry her, whichiswhy she agreed to have physical contact with him. Her consent
will therefore be regarded as lacking consent under Section 90 becauseit was predicated on afase
impression of thefacts. Theaccused wasthereforefound guilty.

2. YedlaSrinivisaRaovs. Sateof A.P®: Inthisinstance, the accused used to visit the prosecutrix
sister’s home every day and beg her for a sexual favor. Even though he wouldn’t let her join him in such
activities, hewould constantly nag and try to convince her. Shefought for around three months. He
went to her sister’s house one more one day, shut the door, and forced her to have sex against her will
and without her consent. He said hewould marry her in responseto her question about why he had
ruined her life. Thus, they proceeded with their sexua rel ationship based on thisassurance, and healso
continued to assure her that hewould marry her. After considering all of theaboveinformation, the
court determined that the consent was given believing the accused would marry her. Asaresult, this
permissionwill beinterpreted asgiving no consent, and theaccused will befound guilty in accordance
with Section 375 of the IPC and given the punishment specified in Section 375 of 1PC.

3. Prashant Bharti v. Delhi®®: The victim’s age should be taken into account, according to the Supreme
Court, in order to assessthe consent issue, determine how mature sheis, and determinethe extent to
which sheisdeemed to have given her consent based on her belief that the accused will fulfill his
promiseof marriage.

4. Deepak Gulati vs. Sate of Haryana®: According to the Supreme Court, a person can only be
found guilty of rape under the penal rules if there is proof that the accused’s “intention was mala fide
and that he has clandestine motives.” The Court went on to say that the defendant needed sufficient
proof to demonstrate that he never intended to wed the victim. In such a case, the court cannot use
Section 90 of the IPC to impose criminal liability on the accused and to completely forgive the victim’s
act unlessitiscertain that theaccused never planned to marry thevictiminthefirst place.

5. Uday vs. Sateof Karnataka?: Theaccused will not befound guilty of rapewithin the meaning of
Section 375 of the IPC because the Supreme Court noted that the victim’s consent to engage in sexual
relationswith someonesheisdeeply inlovewith, onthe condition that they marry inthefuture, cannot
be deemed to be amisconception of fact under Section 90 of the IPC.

6. Abhishek ArgjariyaVs. Sateof Madhya Pradesh %: MadhyaPradesh High Court hasruled that
amarried woman engaging in acontinuous sexual rel ationship with another man cannot resort to the
pleathat her consent was obtai ned based on afd sepromiseto marry. Thesingle-judgebench of Justice
Sanjay Dwivedi relied on severa apex court judgmentsto iterate that consent cannot beregarded as
onethat has been obtained based on amisconception of fact when the prosecutrix was amarried
woman on thedate of devel oping physica relationswith theaccused. From thefactua circumstances,
the court dsoinferred that it wasaconsensual relationship that continued for over 8 yearsbeforethe
prosecutrix obtained adecree of divorcefrom her husband in 2019.

Challengesto be Faced by the I mplication of Section 69 of BNS

Theeffect of section 69 BNSisthat it hasinitiated acons derable debatein the Criminal Justice System
duetoitsnatureand adverseinterpretation of the provision. Additionally, concernshave beenraised regarding
the provision’s ambiguity and discretionary nature, which could lead to unfair treatment and reliance on gender
stereotypes, particul arly disadvantaging women. Further, the broad definition of “deceitful means” raises
concerns about possible misuse, with the law being expl oited for fal se accusations and unjust outcomes.
Criminalizing consensua sex based on abroken promise of marriage also rai sesquestions about individua
autonomy and agency inintimate rel ationships. Furthermore, the provision could bemisused by earmarking
coupleswho face societd disapprova duetotheir backgrounds, exacerbating societa prejudicesand aswell
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as marginalizing vulnerable groups. Irrevocably, this provision aims to safeguard women’s rights, its potential
implicationswarrant careful cond deration and poss bleamendmentsto ensurefairnessand protect individua
rightswithinthelegd framework.

Suggestions

> Itissuggested that Courts should be more careful in determining the criminality of offence under Sec.
69 of BNS. A careful and such aninterpretation isrequired for thelaw which isneither widenor too
narrow asto causeinjusticetovictim.

» Inthecases, whereit isproved unreasonably that afal se case hasbeenfiled, then apenalty should be
imposed on thecomplainant. Thisisto ensurethat rate of fal se casesisdecreased and apunishment is
served upon them.

>  Legidationshouldfurther takeinto account the contentionsof menand legidatealaw infavour of men
a so which may includethe caseswherewomen forcesmento marry her to ssvehimsdf fromfa secase
onfasepromiseto marry.

Concluson

Section 69 of the Bharatiya Nyaya Sanhita, 2023 marks an essential and much needed step forwardin
addressing the compl exities surrounding sexud relations under fal se promises of marriage or deceitful means.
By crimindizing suchacts, theintent of law isto protect individua sfrom exploitation and uphold the principles
of trust, transparency, and genuine consent inintimate relationships.

The Section further includesdifferent modesof deceitful meansapart from thefal sepromiseof marriage,
itsalf agnifiestheobjective of our law framersto combat sexua exploitation of women. Gender neutraity of
the provision is also a need of today’s modern world as society has transformed from its orthodox base to
urban routesredefining itsown existence.

Though the provision hastouched the essentia need of modern Indiayet itisnot far fromcriticism. As
we say, every good Situati on happenswith adversity so doesthisprovision.

Concernsregarding reinforcement of societal norms, ambiguity ininterpretation, and potential misuse
highlight theneed for careful consideration and possible amendmentsto ensurefairnessand protection of
womenrightswithinthelegd framework.

ThePrincipleof Equality asembodied in our ground normi.e, Constitution of Indiashould beequally
applicablefor both man and women, eventhough thelatter are considered as part of vulnerablegroup yet the
principleof innocence should befairly and wisdly implemented whileinterpreting the Section 69 of Bharatiya
Nyaya Sanhita, 2023.
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