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Abstract
We now livein aworld that is evolving with
ORIGINAL ARTICLE every blink of our eyes. Theworld may be changing

but most beliefs are not. This paper touches the
depth of the most sensitive issue of women’s
devel opment in the shadow of increasing violence
against women, especially ‘marital rape’. In view
of increasing crimes against women, there is a
continuous discussion about laws dealing with
crimes against women. The term ‘Marital rape’
means is without the consent of wife unwanted
sexual intercourse by her husband and is often
Author achieved by force, threat of force, or physical
violence. It violatestheright to dignity of married
women and is a non-consensual act of sexual
perversion by a man on his wife where she is
physically, sexually and mentally abused. This
paper examineswhether thisright can beexercised
by force or whether theright to sexual intercourse
is dependent only on the wife’s consent. Social
practicesandlegal codesin India, mutually enforce
the denial of women’s sexual agency and bodily integrity, which is central to women’s human rights.
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Introduction

Rapeisrape. Maritd rapeisthemost common and abhorrent form of maleviolencein Indian society,
it ishidden behind the curtain of mind but mutually accepted by socia practicesand legal codesin India
Denying female sexual agency and her integrity, which is at the top of women’s human rights. Marital rape is
aviolent act motivated by a husband’s desire to have control and power over his wife. It is a lack of sexual
self-determination. It isa man’s fantasy and awoman’s nightmare, all the hatred, contempt and oppression
towardswomen in our society concentrated into oneviolent act.

Rapeisrape, beit marital rapebut unfortunately thelaw does not consider marital rapeasacrime.
Evenif thishappens, thereisawaysacloud of legd uncertainty over itspunishment. The patriarcha system
governing Indian families has awaystreated women as mere objects of their husbands or guardians. Rape
wastherefore cong dered theft of women and wrong againgt thehusband or guardian. Thisdogmahasinfluenced
our legidaturesto deny the crimeof spousd rape by shielding themaritd rights of the husband and thereby
tacitly accepting that women are mere objects with nowill of their own. The perception towards sexual
satisfaction of her husband has weakened women’s right to equality and justice.
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Rape is not just an attack against women, but a violation of a person’s fundamental right to life and personal
liberty. No amount of rel ationship between the victim and the perpetrator changesthis. Thereforeitisnot
logical that sexual intercourse with thewife occursin thevell of thebond of marriage. The socia stigma
attached to spousa rapeisahidden voice of women against her husband, who useshisdominant positionto
violate her trust and persona integrity. It hasbeen shown that marital rapeis moreworrying asit damages
both way: physical and psychologicd. Mereprotection of ingtitutional security should not bedetrimentd to the
making of lawsfor thefundamenta protection of women, whichincludestheright tolivewith dignity, security
andintegrity.

Therefore, it isthe need of the hour that thelegal system recognizesrapewithin marriageasacrime.
Women themselves must overcomethisand fight for their justice. They should refuse to accept the tag of
being theweaker aways.

An attempt has been madeto highlight the discrimination, shortcomings and needsfor stronger lega
protection for women under other types of domestic crimesaganst women. Thus, marital rapeisaform of
partner rape, domestic violence and sexual abuse. Oncewidey ignored by law, spousal rapeisnow frowned
uponininternationa conventionsandincreasingly criminalized. Yet, in many countries, spousd rapeiseither
justified or outlawed, but is widely accepted as a husband’s prerogative.

Meaning and Concept

‘Marital rape” occurs in all types of marriages, regardless of age, social class, race or place. The term
‘marital rape’ refers to unwanted intercourse by a man with his wife by force, threat of force or physical
assault or when she is not capable of giving consent. The term ‘unwanted sexual intercourse’ includes all forms
of penetration (whether ora, vagina or anal) carried out against her will or without her consent. In marita rape
both physical and sexua violence arethereand a so women are beaten and raped by their husbands. Most of
thevictimsareoftenfal under this.

Generaly, husbhand usesforceto coerce hiswife. Sometimethe assault involves physical abuse.
Pornography isofteninvolved in sadisticformsof rape.

Historical Background

The concept of marita rapewasnot known in history, most men consented to forcetheir wivesto have
sex. Even the concept of awoman being physically and mentally vul nerablewas not prevaent. Oftenit shows
that therewasadirect rel ationship betweenlaw, property and rape. If awoman waskidnapped and mol ested,
eveninaviolent manner, the crimewas not against her but atheft of awoman against aconsenting body, but
itisagainst thosewho havethelegal power of her asguardian. Theharm was considered awrong against her
father or husband.

“The ancient patriarchs who came together to write their early covenants had used the rape of
woman to consolidate their male power, so could they have viewed rape as a crime of man against
woman? \WWomen were wholly owned subsidiaries, not as independent beings. Rape could not be
conceived of as a matter of the woman’s consent or refusal, nor could the definition acceptable to men
be based on a man’s understanding of a woman’s right to bodily integrity.”* In broad terms, thelawson
rape arose out of the protection of “masculine pride’ in the exclusive possession of a sexual object. It is not
surprising, therefore, that married women raped at the hands of their partnersand never becamethe subject
of rapelaws. Infact, thelaw gave the husband ablanket exemption for respect for hiswife onthebasisof the
marital relationship only. It stated the husband’s unquestionable right to have sexual intercourse with his wife
and the duty to obey him. The right to freedom of choice in the marital relationship and the husband’s duty to
respect that right were compl etely covered up by discriminatory laws. As Sir Matthew Hal e had emphasi zed-
“The husband cannot be held guilty of rape committed by himself upon his lawful wife for by their mutual
matrimonial consent and contract, the wife had given up herself unto her husband which she cannot retract.”?
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Findly,inthe 1970swomen activistsinthe USraised their voi cesfor theabalition of themarita rapeexemption
clause and the extens on of the guarantee of equal protection to women.

Effects of Marital Rape

Besides the myth which has been prevailed that rape by one’s partner can’t have serious consequences,
findingsindicate that marital rape caninvolve seriousinjuriesto thewomen who suffer it. Primafaciethe
physica effectsby marital rapeto the private partsare bruising from torn muscles, vomiting, lacerations, and
fatigue from thistype of torture. Women who are beaten and raped by husbands who are estranged may
suffer other adverse effectsincluding knife woundswith black wounded eyes, bloody and broken noses,
broken bonesthat has sustained during sexual violence. Mostly the effects on women about gynecol ogical of
marital rgpeincludeinfertility, miscarriage, bladder infections, stillbirth and the possible contagiousto sexudly
transmitted diseaseslike HIV.2

Females, who areraped by their spouse or partnersare also likely to suffer serious psychol ogical
conseguences. Anxiety, shock, intensefear, depression, suicidd thoughts, and post-traumati c stressare some
of theshort-term effectsof marital rgpe. Whereasthelong-term effectsa soindude, deep problems, depression,
disordered eating problems establishing trusting rel ationshi ps, and € evating negative fedingsand sel f-doubt
about hersdf. The psychological effectsof thismarital rapearelikely to belong-lasting.*

Situation in India

Under the Protection of Women from Domestic ViolenceAct, 2005in Indiait isonly acivil offencei.e.
the existence of marital rapeisasdefacto but not dejure. Whilein other countrieseither thelegidature has
declared marital rapeasacrime or at some countriesthejudicature hasplayed an activeroleinrecognising
marita rapeasacrime, however, inIndiathejudiciary seemsto beworking at crosspurposes. In Bodhisattva
Gautama v. Subhra Chakravarti® the Supreme Court held that rapeis an offence against basic human rights
and violatesthemost cherished of fundamentd rightsof thevictim.

That is, theright to life enshrined under Article 21 negatesthis very declaration by not recognising
marital rapeasacrime®, whilethere hasbeen someprogressin Indianlaw with regard to violence, itismainly
confined to physical aswell asmental abuse. WWomen who areabove 18 years experiencethistype of sexua
assault by their husbands and a so want to challengeit are currently denied state protection because of the
generd exemptionin Section 375 of thelndian Pena Code, 1860 which taksabout theagelimit for awomen
tofilefor marita rape againgt her husband. Thefoundation of thisexemption can betraced back to statements
made by Sir Matthew Hale, C.J. in 17th century England wrote: “A husband cannot be guilty of rape committed
against hislawful wife, because by their mutual marital consent contract, thewife hasgiven hersdlf to the
husband, which she cannot withdraw”.”

Thisiswell established norm in the soci ety that once marri agetakes place between aman and woman,
awoman doesnot havetheright to refuseto have sexual intercoursewith her husband. Thisalows husbands
absolute ownership over sexual accesstotheir wiveswhichisdirect violation of thebasi ¢ principlesof human
rightsand provides husbandswith asilenced licenseto rapetheir wives®

Theonly two groups of married womenwho fall within the purview of therapelaw under Indian Pena
Code 1860:
»  Thosewho areunder 15 year of age.
»  Thosewho are separated from their husband.
I.  Rigorousimprisonment for aterm of tenyearsor moreisgivenfor therapeof agirl under 12 years of

age,

ii. Therapeofagirl under 15 yearsof age may attract alesser punishment if therapistismarriedtothe
vidim.
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Some progresstowardscriminalising domestic violence against wiveswas madein 1983 when Section
376A wasadded to the Indian Pena Code, 1860, which criminalised therape of ajudicially separated wife.
Thiswasan amendment based on the recommendations of the Joint Committee on the Indian Penal Code
(Amendment) Bill, 1972 and the Law Commission of India.®

However, the Committee reected theargument isthat marriageisalicenseto rape. Thusnow ahusband
can be convicted and jailed for upto 2 yearsif, firstly, he has sex with hiswife. Second, without her consent
andthirdly, sheisliving separately from him, whether under decree or under any custominuse. However, this
isonly piecemedl |egidation and we need Parliament to do much morewith regard to theissue of marita rape.
When the Commission advocated for including sex by amanwith hisminor wifeasan offenceinthelegidation
it was seen asaray of hope by the Joint Committee which had reviewed the proposal. It wasargued that a
husband cannot be convicted of raping hiswife, no matter what her age. Sex isaso apart of the package
when aman marriesawoman.

Bhartiya Nyay Sanhita 2023

In Indian Penal Code, 1860 the ‘Marital rape’ term has neither been inserted since enactment and nor
inserted through amendment. Only under section 376 exceptionit was provided that under fifteenyearsof age
ahusband rapeshiswifethen it comesunder Marital rapebut not otherwise.

INBNS 2023 Under section 63 (BNS)- Exception 2. Sexual intercourse or sexua actsby amanwith
hisown wife, thewifenot being under e ghteen yearsof age, isnot rape.

The new codejust modified the age criteriafrom fifteen to eighteen years and not covered thewomen
of any age.

Various women’s organisations and the National Commission for Women (NCW) have been demanding
theremoval of the exception clause given under Section 375 of the Indian Penal Code which statesthat
“sexual intercourse by a man with his own wife, the wife not being under fifteen years of age, is not rape.”
However, the Task Force on Women and Children, constituted by the Department of Women and Child
Devel opment, Government of India, took the view that there should be awider debate ontheissue. The
mandate of the Task Force wasto revise al existing laws and schemes relating to women. Of the four
recommendations made by the Task Forceregarding rape under the IPC, the most important onerelatesto
thedefinition of rape. It took the position that the definition of rape should be expanded toincludeall forms
of sexud abuse

According to the recommendation, the Law Commission’s proposed definition of “sexual harassment”
can be adopted in place of the existing definition of rape in Section 375 of the Indian Penal Code because “it
is comprehensive, detailed and acceptable”. However, like the Law Commission, the task force also refused
to recommend theinclusion of marital rapeinthenew definition. Sofar, thelaw in Indiaistotaly inadequate
in providing supportive mechanismsfor women to exercise bodily integrity and sexual autonomy. Thus, the
entirelegal systemrelating to rapeisamess, full of contradictions.

Arguments against Criminalisation of Marital Rape
Thefollowingaresome of thecommon notionsput forward against theideaof crimindisation of marital
rape:
»  Thosewho arein administrative control cannot be ordered to have asay in between spouses, because
inIndian Society marriageis Sacrosanct & union between two families.

»  Onprovingthemarital rapethe burdento provethe existence of rapeisnearly impossibleand asresult
thiswill overburdenthe system.

»  Generdly, due to vengeance of wives or their family the innocent husbands might get charged
unnecessarily.
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» InIndian society if aman and woman marrieswith each other, it isaready accepted norm that, thereis
implied consent to have sexud intercourse.

> If Parliament passesalaw that will criminalise marital rape, the sacrosanct and base of society that is
marriagewill bedestroyed in every household.

A closer ook at these argumentswill makeit clear that theseare mereimaginary, lame excusesof a
mal e-dominated society that lack any kind of legal substance or moral force. Therefutation of the above
argumentsisnot very difficult.

Marital rape is a common but under-reported crime. A study conducted by the United Women’s
Programme, an NGO, found that onein seven married women had beenraped at | east onceby her husband,*°
They often do not report these rapes because thelaw doesnot support them.

Suggestions

I.  Thepunishment prescribed for rape under Section 376 of the | PC that i srigorousimprisonment not
lessthantenyearsor lifeimprisonment and dsofine.

ii. For marital rape should bethesame asthat Thefact that both the parties are married should not make
thesentencelighter.

iii.  Itshould not be adefenceto the chargethat thewife did not resist and resist force or did not scream or
shout.

iv.  If thechargeof marita rape against the husband is proved thewife should havetheoption of obtaining
adecreeof divorce.

v.  Acase of marital rape may fall under “cruelty” or “rape” as grounds for divorce, it isadvisable to clarify
thelegal position. Seeking divorcemay bean option for thewife, but if thewife doesnot want to resort
to divorce and wantsto continuethe marriage, then the marriage should be alowed to continue.

Conclusion

Inasuccessful marriage, the mixtureof trust, love and affection are quintessential . Thereisno doubt
that sexual intercourseisanormal between husband and wife during their marriage but the use of force or
violencein sexud intercourseisagainst thebodily integrity and fedingsof thewife concerned. Indeed, awife
can bringacrimina caseagainst her husband for marital relief for criminal assault or injury or forcible sexua
intercourse, but marital rape needsto beincludedinour legal system irrespectiveof agecriteria. Thewife
must be respected and honoured. Thelawsare giving complete freedom to the husband with regard to his
wifeonly onthebasisof marita relationshipwhichiscompletely against the basic humanrights. If awoman
consentsto marriageit does not mean that she consentsto beraped by her husband. That tooisitsown entity
and thelinedrawn between rape within marriage and rape outs de marriageis outdated and hasno relevance
inthe present times. Now in present it isessentia to that marital rape should be criminaized under the IPC.
But, In Pena Code only criminalising aconduct in this offenceisnot enough. Something more needsto be
acted upon tointhe casejudiciary and the policethat these ingtitutions should a so be sensitized about this
offence. Basic Education about thismarita rapeto thepublica soisneed of thehour, asthered goa regarding
crimindising marital rapeisacknowledgment of society.
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