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Abstract

Over the period of time and in the name of
reforms many alter natives have been introduced
for custodial sentences in our Criminal justice
system like— use of open prisons, parole, probation,
rehabilitation centers etc., but Community
sentence has not been given much importance. The
punishment by way of community serviceisa new
concept relating to reformative theory. The study
showed that ‘Community service’ punishment is
the most significant change in alternative
punishment, and it isdistinguished fromother types
of alternativesin that it enhances the contribution
of community in the field of criminal justice, and

ORIGINAL ARTICLE

Aj :(; th?rrnar keeps the convicted person in touch with the
Research Scholar outside world so that they do not lose their work.

The Law Commission, in its 156" report have
suggested that the IPC, 1860 should include the
additional type of punishment in addition to or
instead of imprisonment they are community
service, order for payment of compensation, public
censure or disgualification from holding office. The only statutory provision available in India was
section 18 (1)(c) of the J.J Act of 2015 which provides that the juvenile offenders can be awarded
community serviceif the J.J. Board deemsit fit. The objective of thisarticleisto analyse the prevalent
theories of punishment, in India in relation to newly introduced community service sentencing and to
review theexisting legal and institutional framework on community service. Moreover, the significance
of the study is to provide background information on community service as a penal reformin India
with special reference to the Reports of Law Commision of India on IPC, 1860 and the provisions of
newly introduced BNS, 2023
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“The only difference between the saint and the sinner is that every saint has a past and every
sinner has a future” -Oscar Wide

Theories of Punishment

Accordingto Manu, ‘danda’ isthe essentia characteristic of law. He argued that punishment makes
the society under control anditisaninstrument of publicjustice. Therearemainly two purposeof punishment.
Firstly, to prevent the offender from committing the offence again and Secondly, to deter other peoplefrom
committing thesame. There arefoll owing theories of punishment;
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1. Deterrent Theory: Themainobject of thistheory isto makecommission of anoffenceanill-bargain
for thewrong-doer and deter others from committing the same. This punishment theory was based
upon thenotion of fear and themain motto of thistheory wasto createterror in society. Thistheory got
support from jurists like Salmond, Manu, Plato and Bentham. According to Salmond, “....... the main
purposeof law of crimeisto makethewrong-doer anillustration, and to warn all same minded with
him”. Thistheory was opposed by Justice Holmes and Kenny. Justice Hol mes opposes thistheory on
thegroundthat it isimmoral becauseit have no standard measure to deci de quantom of punishment,
except the subjective opinionsof thejudges’.

2. RetributiveTheory: Therevengewasthefocal aim of thistheoryi.e*“tit for tat””. Thetheory says
that an evil should bereturned for an evil, without having any regard to consequences. Thistheory is
based on the principleof natura justice which can be expressed by thefamousmaxim, ““an eye for an
eye, and a tooth for a tooth” and also based on idea of revengei.e. ““You hurt me and | will hurt
you™. Itisproper andright, without regard to ultimate resultsthat an evil ought to bereturned for an
evil. Sdmond criticized thistheory ontheground that retributionin itsalf isnot aremedy for themischief
of theoffence’.

3. PreventiveTheory: Thistheory takesfoundation from the notion that ““prevention is better than
cure”. Thedevelopment of prison systemisessentially theresult of thistheory. G. W. Paton adviced
that thistheory seeksto prevent the convivt person from committing any further crimeby making him
disableto do so. Thistheory, however, doesnot lay any stress on the motive of thewrong-doer but
looksfor taking away hisphysical strengthto commit thewrong. Thistheory wascriticised by thejurist
Emanuel Kant onthebasis, that thetheory treats man athing and not asaperson, asameansand not
asan end.

4. Expiatory Theory: Theunderlying philosophy of expiatory theory isthat to bear punishment isnothing
but to pay debt duetothelaw that hasbeeninfringed. Kohler wasthe supporter of thistheory. Hesaid
that thistheory isapurification not of theindividua a onebut of ahumanity asawhole. However, it was
criticized by Paton on the basisof mora doctrines and acclaimed that thistheory isbeyond thelimits of
modern law and jurisprudence®.

5. ReformativeTheory: Now, thetime has comewherethe focus has been shifted from punishment to
the correctional methods because criminals are not born, they are made. If we take “an eyefor an
eye”” than the society will become blind. Theterm ‘Reformation’ can be defined as “the effort to
restore a man in our society as better and wiser man and also a good citizen”. This theory has gained
support fromjuristslike Plato and Kautilya. In support of thistheory Plato said that awrong-doer
should be sent tojail and asick should be sent to the hospital. Our Judicial system a so supportsthis
theory. Thistheory isgenerally used in cases of Juvenileoffendersand first offenders. However, this
theory wascriticized by Oppenheim onthebasisthat if thecrimina istreated asan object of pity than
the puni shment might becomeamerework of charity?. It issubmitted that no theory iscompletein
itsdf. Undoubtedly, thereformative theory must be admired but at the very sametime deterrent theory
and preventivetheory should not be compl etely over-looked’.

Report of Law Commission

Theeffectiveadministration of crimind law isindispensablefor the proper functioning of congtitutional
democracy. Crimina law serves asasafeguard from deliberate and blameworthy actions perpetrated by
individuals or collectives. Additionally, it delineates various preventative measures, and proclaims, “prevention
isbetter than cure.” However, it is imperative to reassess our perspectives on offence and punishment
thereof, remai ning attuned to rgpid devel opments. Earlier the objectivesof punishment wasto achieveretribution
i.e. taking of “an eye for an eye™, or ‘a tooth for a tooth’, aiming to shield society from the transgressions
of dangerousindividuas. Thus, if one person deprivesanother of an eye, retribution demandsthelossof their
own eyeasvengeance. However, thisform of punishment may not garner widespread societd approva given
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our current socid background and understanding of human psychol ogy.

The42™ Law Commission Report considered several questionsand aked whether any changes, if any,
arerequired in the Penal Code? But commssion did not suggested any change in respect of the types of
punishments. It, however, recommended certain minor changesonly in some sectionslike section 64 to 69,
71 and 75 of the Penal Code, 18608

In 1978, an amendment bill was introduced in the parliament i.e. “Indian Penal code (Amendment) bill
of 1978” for considering certain other types of punishments, including community service, are suggested to be
included in section 53 of the Penal Code of 1860 but we witnessed number of workshopsheld acrossthe
nation highlighted that the sentence of community serviceisneither practicableto givean effect to nor it may
not amount to apunishment. Clause 27 of thisBill providesfor insertinganew sectioninthe Codei.e. Section
74.Ato exclusilvely deals with punishment of ‘community service” in India.

The proposed Section 74A suggeststhat if aperson not under the age of eighteenisfound guilty of an
offense puni shable by imprisonment for aperiod not exceeding theterm of threeyearsor with fine, or both,
the court can opt to issue an order of Community Service. Thisorder mandatestheindividual to perform
unpaid work, as specified in the order, instead of imposing the usual punishment or any other action. The
‘hours of work’ required in Community Service must be between forty and one thousand hours. Additionally,
the court cannot issue aorder of Community Service unlessthe person subject to it consentsinwritingto
perform the required work and the court is convinced of their suitability for the task. Moreover, proper
supervision arrangements by thelocal authority or, the state Government must bein placefor the person
carrying out the specified work. Every order of ‘Community Service’ shall specify the nature of work required
to be performed by the said person and that shall be of general benefit to society at large. If the court, which
issued asentence of Community Service, determinesat any point that anindividual subject totheorder has
failed, without reasonabl e cause or excuse, to adhereto any specified termsand conditions, or Considering
circumstances subsequent to the order’s issuance, it is expedient and necessary in the interest of justice, the
court may order for modification or revocation of sentence of community service and may handlethesaid
convicted person asthey would have been for the offensein question. If acourt issues multiple sentence of
Community Serviceagaingt anindividua convicted of multipleoffensesinthesametrid, it hastheauthority to
specify that the “hours of work’ required under one Community Service can be served concurrently, with or
in additionto, the hours of work mandated under any other Community Service Ordersissued during the
sametrid. However, thisdirectiveissubject to the condition that thetotal number of hoursof work assigned
totheindividual under al or any of the Community Service Orders does not surpass one thousand hours’.

In numerousjudgments, theApex Court hasemphasized that, if practicable, thereformative method

must betriedinlieu of deterrent punishment when imposing apenalty on aconvicted person. Therefore, the
Law Commission, inits 156" report have given suggestions and recommendationsthat The Pena Code
shouldincludethefollowing additiona type of punishment in addition to or instead of imprisonment:
community service,
disqudificationfrom. holding office;
order for paying compensation;
public censure;
Inrespect of community service somejudgeshavea so suggested, that the punishment proposed should
not apply to economic and socia offenses. The sentence of community service should be made applicable
only to serious cases, and the victim ought to be compensated by thetria court itself. The maximum amount
of compensation should be fixed. However, some judges and academicians are of the view that ‘community
service’ may not be relevant or applicable to Indian conditions and that court’s must have the discretion to
determinethe appropriate amount of compensation for victimsof crimes. The court will consider thiswhen
determining damagesin any civil suit arising from the same cause of action, andit will give both the accused
and thevictim an opportunity to be heard.
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After reading suggestions, the commission have recommended in itsreport that whileawarding the
sentence of ‘community service’, other relevant factors such as the age of the convict, namely that he should
not be. lessthan eighteen years, the nature and thetime or duration of thework, and remuneration, if any,
payableto the convict, be considered.

Before passing of the BNS, 2023 perhapsthe J.J. Act, 2015 wasthe only legislation dealing with
Community ServiceinIndia. Section 18 of the J.J. Act of 2015 deal swith the powersof Juvenile Justice
Boardtogiveordersin respect of child, foundto bein conflict with law. It saysthat wherethe Juvenile Justice
Board have satisfaction oninquiry made by him, that achild, irrespective of age, hascommitted aoffence of
petty nature, or achild bel ow the age of sixteen years has committed an offence of heinousnature, or achild
abovethe age. of sixteen years hascommitted any heinous offence and that the Board has, after making
preliminary assessment under Section 15. of the sameAct, disposed of the matter then, the J.J. Board may
make an order to child to perform such ‘community service’ as ordered, under the guidance and supervision
of an organisation or group of person, or specified person identified by the J.J. Board™.

Community Service under BNS, 2023

The standing committee has put forth several considerations regarding community service and
acknowledges the introduction of *Community Service’ under clause 4(f) of the Bhartiya Nyaya Sanhita,
2023 asacommendabl e effort and arehabilitative approach toward addressing delinquency. Thisinitiative
hasgarnered appreciation fromdl sakeholders, asit isanticipated to dleviatethe strain on prisoninfrastructure
by reducing inmate popul ations and enhance prison management nati onwide. However, the precise definition
and scope of ‘community service’ remain unspecified. The committee observes that ‘community service’
entall sthe performance of unpaid work by offendersin place of incarceration. Consequently, they recommends
that the term and nature of ‘community service’ be explicitly defined. Furthermore, it suggests that upon
incorporating the definition of ‘Community Service’ into the proposed legislation, provision must be made for
theappointment of an individua responsiblefor supervising such punitive measures.

TheBNS, 2023 introduced in the Lok Sabhato replace the exixting penal codeIPC, 1860%. The
legidation suggestsan exhaugtive overhaul of thejusticeddivery systemin India. The objectsand reasonsfor
introduction of the Bill saysthat the Penal Code (IPC), enacted intheyear 1860, istill continuinginthenation
having severd amendments madetherein fromtimeto timeand that timeand again Government considered it
necessary and expedient to revisit and review the existing criminal lawsto strengthen law & order and to
makethe existing laws rel evant to the contemporary situation and provide speedy justiceto common man.
Theexisting pend laws, stemming from colonia erahave nolonger represented the present day situation of
Indian soci ety and have often been subject to criticism for being outdated and not in tunewith present needs.
Theproposed BNS, 2023 seeksto make certain changesin the nature of the law towards providing justice
rather than punishing and it would be astep forward to removetraces of thethen colonia mind-set. This
Sanhitahas enhanced the punishment for most of the offencesthat werein earlier Pena Code.

For the first time, ‘Community Service’ as a new form of punishment has been introduced in Section 4
of theBharatiyaNyayaSanhita(BNS), 2023. Thisnew form of punishment wasrecommended by the severa
reportsof Law commiss on but never introduced. Now, this Sanhitahas provided community servicesfor six
types of petty offences. However, the term ‘community service’ is neither explained nor defined in the Sanhita.
Section 4. of the sanhitaded swith the punishmentstowhich offendersareliable. It hasnow included community
serviceasaform of punishment. Now, thereare six formsof punishmentin India.™®

Section 8 of the sanhitaded swith amount of fineand liability in default of payment of fine. Sub-section
(4) of section 8 gtipulatesthat theimprisonment imposed by the court dueto non-payment of afineor.failure
to fulfill community serviceobligationsmay beof any kind applicableto the offensefor whichthe offender was
convicted. Sub-section (5) of section 8 specifiesthat if the offense carriesapenalty of afineor community
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service, any imprisonment ordered by the court for non-payment of thefine or non-compl etion of community
service shall besimple, and theterm for which the Court may direct the offender to beimprisoned, in default
of payment of fine, or in default of community service, shal not exceed:

(@ twomonths,if thefineamount isupto Rs. 5000;

(b) four months, if thefineamountisupto Rs. 10,000; and

() oneyear, inany other circumstance.

Theterm Community Service has not been defined under the sanhitabut specifically provided for six
petty offences;

1. Section 202 of the Sanhita outlines penaltiesfor apublic servant participating in trade unlawfully. It
statesthat any individual, holding the position asapublic servant and obligated by law inthat capacity
not to engagein trade, who does so, shall beliablefor punishment in addition to, or in dternative of
community service,

2. Section 209 of the Sanhitaoutlinespendtiesfor Non-appearancein responseto aproclamation issued
under section 84 of the BNSS, 2023%. If anindividual, upon receiving asummonsissued under sub-
section (1) of section 84 of the BNSSY, 2023, failsto appear at the designated time and place, shall be
punished.

3. A new provisioni.e. Section 226 has been introduced. It saysthat punishesfor attempt to commit
suicide, to compel or restrain exerciseof lawful power. It saysthat any individual who attemptsto
commit suicide, intending to, compel or restrain apublic servant from discharging hisofficial duty shal
be punished.

4. Theterm ‘theft’ has been defined in section 302 and Sub-section (2) of section 303 prescribes punishment
for theoffenceof theft. It saysthat anindividua who commitstheft shal be punished with imprisonment
of either description for a termwhich may extend to 3 years, or with fine, or with both. In case
of subsequent conviction of any person under thissection, shall be punished with rigorousimprisonment
for atermwhich shall not be less than 1 year but which may extend to 5 years and with fine:
Provided that in cases of theft where the value of the stolen property islessthan Rs. 5000, and a
personisconvicted first time offender, shal upon return of the. value of property or, restoration of the
stolen property, shall be punished with community service.

5. Section 355 of the sanhita provides punishment for misconduct by a ‘drunken person’ in a public place.
Thissection saysthat, apersonin astate of intoxication, appearsin any public place, or inany place
whichitisatrespassinhimto enter, and there conducts himsalf in suchamanner asto cause annoyance.
to any person, shall be punished.

6. Theterm defamation hasbeen definedin Section 356, and punishable under Sub-section (2). of the
same section. It saysthat a person who defames another person, shall beliableto punished. with
community service,

Though the magistrateisempowered to award community servicein the above mentioned six petty
offencesbut an open air prison system isbetter suited from the point of view of the correctional measures
rather than the punishment of community service.

Community Service under BNSS, 2023

Itisfor thefirst timethat theterm community service have been introduced under section 23 of the
BNSS, 2023, Section 23 of the sanhitadeal swith the senetencing power of the Court of CIM, the Court of
amagidtrate of afirgt classand second class. Its sub-section (2) and (3) empowersthe Judicial Magistrate of
thefirst class and the Court of aJudicial Magistrate of the second class to pass ‘community service’ in
additionto or alternativeto other punishment. An explanation added to Section 23 of the sanhitadefines
‘community service’ asawork, which the court may order to be performed, gratuitously as a form of punishment

for publicgood
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Conclusion

The main aim and object of punishment isto make reform in the conduct of the offenders and to
rehabilitate them in the society. Community serviceisaretributive sanction and has proven to be agood
mechanism in placeof custodia sentencing. TheApex Court and several High Courtsin Indiahave passed a
number of verdict awarding Community Service but it seems that only poor people are doing ‘community
service’ there because they cannot afford amount of fine. Offenders, having involvement, in community service
performsworks such aspicking up of trashesin parksand a ong highways, and workingin Gurudwara. The
bulk of community servicework isprobably donefor private, non-profit agenciesin thecommunity of the
offenders (hospitals, nursing homes, and community centers). Community Serviceisaneed of an hour. From
an economic standpoint, itiscost effective. It will decongest prisonsand it will reduce the burden on prison
system. Asresourcesget freed up, it canlead toimprovement in the conditions of prisonswith moreattention
being paid towardshedlth of prisonersandtheir living standards.
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