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Abstract

Thispaper discussthe concept of arbitration
given under the arbitration and conciliation
act,1996. In this paper types of Arbitration their
essential elementsand jurisdictional approach are
mentioned and discussed. Theauthor in this paper
stated the feature and importance in the present
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Years ago, themethod of Panchayatawas used
inIndiafor disputeresol ution, wheregroup of people
(Sarpanch & Panch) arethe main decision maker after
hearing the parties. Here, listening to both the parties
was most important part and in the same manner,
present method of Arbitration and Conciliation works. Concept of Natural Justiceisfollowed by all the
Arbitratorswith legal Procedure and by hearing both the parties.

At present there are some of the most efficient methodsfor getting rapid justice, becausein present
system thestrict procedure of law, like Criminal Procedure Code, 1972, Civil Procedure Code, 1973. Hence,
Alternate Dispute Resolutionis oneof the efficient tool for the solution of thisissuewhereArbitration and
ConciliationAct, 1996 is proved to be most efficient in our Country.

Thesalient feature of Arbitration method isthat it isaspeedy procedure with low cost on both the
parties and a so under the choice and control of the parties. In, IndiaArbitration saves economy, health,
pendingissuesaswell astheinterest of foreign and Indian investors. ThisAct comesasamilestonefor
increas ng the business, economy and tradein Country for s mpleand easy method of dispute resol ution.

Meaning & Definition

Russdl| hasdefined thisasadispute solving method by gppoi nted personswith written agreement inany
legal relationship of Contract. Under Section 2 of theArbitration and Conciliation Act, 1996 definesthe
Arbitral Agreement aswhere both the partiesmutually decidethat in case of any disputeariseinfuturethenthe
partiesagreeto follow themethod of Arbitration, instead of Conventional Justice System of Law (i.e. Court).
Generdly, Arbitrationisdefined as method of solving adisputethrough own choice of Procedure other than
Courtsof law withthe help of Arbitratorseither single or group of odd number of members. Herethe most
salient feature is that there is no need of using exactly the term *Arbitration’, also use of words like going to
third person or any ingtitution will be understood asArhitration method.
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Types of Arbitration

Ad hocArbitration: Under ad hoc arbitration method atemporary jurisdiction would be givenfor the
settlement of disputes. Asthe namesuggest it isnot permanent in nature.

CollectiveArbitration: Itisagenera term of arbitration under which all the necessary stepsand
procedure of Arbitration and Conciliation Act isfollowed by thearbitrator and the partiesentered in
agreemen.

Settlement Arbitration: Thistypeof arbitrationisused in the casewhere arbitration procedureis
followed by the partiesoutsidethearbitra tribunal and thefinal settlement in document formispresented
beforethetribuna thenthefina awardisgiven basedonit.

Satutory Arbitration: Thistypeof arbitrationisdifferent from thetypesdiscussed above. Statutory
Arbitrationisstrict in nature asit proceedsfrom the order of the court for the partiesto settletheir
dispute by arbitration method. Asthereisno requirement of consent of the partiesthereforethedeciding
authority isappointed by the Court if the partiesare unableto appoint themsel ves.

Part 1 of Arbitration and ConciliationAct 1996 ta ks about number of Arbitrators appointed by parties

andif thearbitrators appointed are even in number then apresiding arbitrator i s appointed by the consent of
theparties.

Here, theimportant part is Place of matter, if the placeiswithintheterritory of India, the proceeding

takes under the domestic arbitration act but if any of the parties belongsto foreign country then foreign
arbitration method will befollowed. Here only change can occur with the seat of jurisdictionwhichwill be
decided as per the parties consent and by the New York Genevatreaty.

Essential Elements

VI.

Thereare someimportant thingswhich needsto be taken carewhilemaking arbitral agreement:
Written Agreement: Arbitral agreement must bein written form, any consent given oraly, or by
telephonecdl, or likelater wewill see, isnot clear indication of it, hence under thisway agreement will
not valid.

Subject Matter: Subject matter of agreement isvery important because the matter rel ated to taxation,
criminal matter, long term debt dues, matrimonia mattersetc. arenot inthe scopeof Arbitration, only
mattersrelated to small labour disputes, civil matters, corporatetradeissuesetc. are coveredin this
Act of 1996.

Consent: After the consent of both the parties, only one party can claiminArbitration, without the
consent or merely by ora consent it will bevoid. The consent must be affirmed inwritten with signature
by both the parties entering into agreement.

A clausein agreement or separate agreement can be madefor arbitration, if any clauseiswrittenin
agreement then it must be clearly indicated that the partiesare agreeing to arbitration in case of dispute.
A person or group of personsin odd number can be appointed asarbitrators. It isnot necessary to
specify the nameof arbitratorsin any agreement. It can be appointed by choice of parties. Alsoit can
be changed during arbitration proceeding in unavoidable circumstances|like death of arbitrator.
Thereare somerestrictionsduring arbitral proceeding:

> If thePrincipleof Naturd Justiceisnot followed by arbitrator.

> Award given by tribuna isother than scope mentioned in agreement.

> If arbitrator found to be biased or having any interest with subject matter or with any party.

Jurisdiction of Arbitration Tribunal

By the consent of partiesthe seat of jurisdiction of arbitration will be decided. Thejurisdictionwill

depend upon subject matter of the dispute and not on thelocation of the parties or dispute. In the case of
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International dispute, thelocation may bein Indian territory, but thelaw governing the arbitration can be
different and not based onlocation.

Matter Locetion Juridiction
Domedtic | Indianterritory only(Section 31, 32) Indian Law andSupreme Court & High
Court decision
Foreign | Anyterritory (either Indiaor choiceof Parties) | Choiceof the Parties
(Section 48, 58)

Itisclear that Arbitral Tribuna givesusagreat flexibility of choosing variousfactorsof jurisdiction and
thetribuna must follow Principleof Natural Justicedso thedecis on must follow themoraity ground according
toIndian Law.

Appointment of Conciliator

Inthe case of SalemBar Council Tamil Nadu vs. Union of India?, it clearly statesthat the Conciliation
iswider than mediation and Conciliation isoneof thetoolsto achievethegod of speedy justice. Conciliation
isgiveninPart 3 of Indian Arbitration and ConciliationAct, 1996. Asaso held in P. Anand Gajapati Raju
and Othersv. P.V.G. Raju and others? this arbitration applies to an agreement, where parties are agreed
uponfor arbitration and not otherwise.

For the gppointment of Conciliator the claimant and the respondent must agreewith written document
to havethe Conciliator and processof Conciliation.

InIndia, Conciliators can be appointed up to three persons and the conciliator must be expertinthe
matter of dispute and has adeep knowledgeto find amicable sol ution of dispute.

InConciliation, both party must be sati sfied and must not get lossfrom Conciliation. Thereshould bea
winawin situation and not likeArbitration where one party must be compensated.

Conclusion

In simplewords, arbitration isan agreement which is made between two personsor more, inwhich
they decideto settletheir dispute by the method of arbitration in case dispute arising out of agreement.

Thereare some proper waysthat the agreement should bewritten and consented in order to settlefor
arbitration. Theagreement must bewritten, properly signed by both parties, and clearly mention with aclause
for arbitration.

Thismethod of arbitrationissimple, easy and speedy method for resolving dispute and thiscomesas
more convenient for foreign tradersto enter into agreement in Indiaand settlewith method of arbitration.
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